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emissions of the 2.0 Liter Subject Vehicles. The VW employees did not reveal the
existence of the defeat device,

61. On or about August 18, 2015, Supervisors A and D, and others,
approved a script to be followed by VW AG employees during an upcoming
meeting with CARB in California on or about August 19, 2015. The script
provided for continued concealment of the defeat device from CARB in the 2.0
Liter Subject Vehicles, with the goal of obtaining approval to sell the Gen 3 model
year 2016 2.0 Liter Subject Vehicles in the United States.

62. On or about August 19, 2015, in a meeting with CARB in El Monte,
California, a VW employee explained, for the first time to U.S. regulators and in
direct contravention of instructions from supervisors at VW AG, that certain of the
2.0 Liter Subject Vehicles used different emissions treatment depending on
whether the vehicles were on the dynamometer or the road, thereby signaling that
VW had evaded U.S. emissions tests.

63. On or about September 3, 2015, in a meeting in El Monte, California
with CARB and EPA, Supervisor D, while creating the false impression that he
had been unaware of the defeat device previously, admitted that VW had installed
a defeat device in the 2.0 Liter Subject Vehicles.

64. On or about September 18, 2015, the EPA issued a public Notice of

Violation to VW stating that the EPA had determined that VW had violated the
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Clean Air Act bjﬂ manufacturing and installing defeat devices in the 2.0 Liter
Subject Vehicles,
The Concealment of the Defeat Devices in the United States — 3.0 Liter

65. On or about January 27, 2015, CARB informed VW AG that CARB
would not approve certification of the Model Year 2016 3.0 Liter Subject Vehicles
untit Audi AG confirmed that the 3.0 Liter Subject Vehicles did not possess the
same emissions issues as had been identified by the ICCT study and as were being
addressed by VW with thé 2.0 Liter Subject Vehicles.

66. On or about March 24, 2015, in response to CARB’s questions, Audi
AG employees made a presentation to CARB, during which Audi AG employees
did not disclose that the Audi 2.0 and 3.0 Liter Subject Vehicles and the Porsche
Vehicles in fact contained a defeat device, which caused emissions discrepancies
in those vehicles. The Audi AG employees informed CARB that the 3.0 Liter
Subject Vehicles did not possess the same emissions issues as the 2.0 Liter Subject
Vehicles when, in fact, the 3.0 Liter Subject Vehicles possessed at least one defeat
device that interfered with the emissions systems to reduce NOx emissions on the
dyno but not on the road. On or about March 25, 2015, CARB, based on the
misstatements and omissions made by the Audi AG representatives, issued an

executive order approving the sale of Model Year 2016 3.0 Liter Subject Vehicles.
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67. On or about November 2, 2015, EPA issued a Notice of Violation to
VW AG, Audi AG and Porsche AG, citing violations of the Clean Air Act related
to EPA’s discovery that the 3.0 Liter Subject Vehicles and the Porsche Vehicles
contained a defeat device that resulted in excess NOx emissions when the vehicles
were driven on the road.

68. On or about November 2, 2015, VW AG issued a statement that “no
software has been installed in the 3-liter V6 diesel power units to alter emissions
characteristics in a forbidden manner.”

69. On or about November 19, 2015, Audi AG representatives met with
EPA and admitted that the 3.0 Liter Subject Vehicles contained at least three
undisclosed AECDs. Upon questioning from EPA. Audi AG representatives
conceded that one of these three undisclosed AECDs met the criteria of a defeat
device under U.S. law,

70. On or about May 16, 2016, Audi AG representatives met with CARB
and admitted that there were additional elements within two of its undisclosed
AECDs, which impacted the dosing strategy in the 3.0 Liter Subject Vehicles and
the Porsche Vehicles.

71. On or about July 19, 2016, in a presentation to CARB, Audi AG
representatives conceded that elements of two of its undisclosed AECDs met the

definition of a defeat device.
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72. Supervisors A-F and others caused defeat device software to be
installed on all of the approximately 585,000 Subject Vehicles and the Porsche
Vehicles sold in the United States from 2009 through 2015.

Obstruction of Justice

73. As VW employees prepared to admit to U.S. regulators that VW used
a “defeat device” in the 2.0 Liter Subject Vehicles, counsel for VW GOA prepared
a litigation hold notice to ensure that VW GOA preserved documents relevant to
diesel emissions issues. At the same time, VW GOA was in contact with VW AG
to discuss VW AG preserving documents relevant to diesel emissions issues.
Altorney A made statements that several employees understood as suggesting the
destruction of these materials. In anticipation of this hold taking effect at VW AG,
certain VW AG employecs destroyed documents and files related to U.S.
emissions issues that they believed would be covered by the hold. Certain VW AG
employees also requested that their counterparts at Company A destroy sensitive
documents relating to U.S. emissions issues. Certain Audi AG empioyees also
destroyed documents related to U.S. emissions issues, The VW AG and Audi AG
employees who participated in this deletion activity did so to protect both VW and

themselves from the legal consequences of their actions.
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74. Between the August 19, 2015 and September 3, 2015 meetings with
U.S. regulators, certain VW AG employees discussed issues with Attorney A and
others.

75. On or about August 26, 2015, VW GOA’s legal team sent the text of a
litigation hold notice to Attorney A in VW AG’s Wolfsburg office that would
require recipients to preserve and retain records in their control, The subject of the
e-mail was “Legal Hold Notice - Emissions Certification of MY2009-2016 2.0L
TDI Volkswagen and Audi vehicles.” The VW GOA legal team stated that VW
GOA would be issuing the litigation hold notice to certain VW GOA employees
the following day. On or about August 28, 2015, Attorney A received notice that
VW GOA was issuing that litigation hold notice that day. Atlorney A indicated to
his statf on August 31 that the hold would be sent out at VW AG on September 1.
Among those at VW AG being asked to retain and preserve documents were
Supervisors A and D and a number of other VW AG employees.

76. On or about August 27, 2015, Attorney A met with several VW AG
engineers to discuss the technology behind the defeat device. Attorney A indicated
that a hold was imminent, and that these engineers should check their documents,
which multiple participants understood to mean that they should delete documents

prior to the hold being issued.
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77. On or about August 31, 2015, a meeting was held to prepare for the
September 3 presentation to CARB and EPA where VW’s use of the defeat device
in the United States was to be formally revealed. During the mecting, within
hearing of several participants, Attorney A discussed the forthcoming hold and
again told the engineers that the hold was imminent and recommended that they
check what documents they had. This comment led multiple individuals, including
supervisors in the VW Brand Engine Development department at VW AG;, to
delete documents related to U.S. emissions issues.

78. On or about September 1, 20135, the hold at VW AG was issued. On
or about September 1, 2015, several employees in the VW Brand Engine
Development department at VW AG discussed the fact that their counterparts at
Company A would also possess documents refated to U.S. emissions issues. At
least two VW AG employees contacted Company A employees and asked them to
delete documents relating to U.S. emissions issues.

79. On or about September 3, 2015, Supervisor A approached Supervisor
D’s assistant, and requested that Supervisor D’s assistant search in Supervisor D’s
office for a hard drive on which documents were stored containing emails of VW
AG supervisors, including Supervisor A. Supervisor D’s assistant recovered the
hard drive and gave it to Supervisor A. Supervisor A later asked his assistant to

throw away the hard drive.
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80. On or about September 15, 2015, a supervisor within the VW Brand
Engine Development department convened a meeting with approximately 30-40
employees, during which Attorney A informed the VW AG employees present
about the current situation regarding disclosure of the defeat device in the United
States. During this meeting, a VW AG employee asked Attorney A what the
employees should do with new documents that were created, because they could be
harmful to VW AG. Attorney A indicated that new data should be kept on USB
drives and only the final versions saved on VW AG’s system, and then, only if
“necessary.”

81. Even employees who did not attend these meetings, or meet with
Attorney A personally, became aware that there had been a recommendation from
a VW AQG attorney to delete documents related to U.S. emissions issues. Within
VW AG and Audi AG, thousands of documents were deleted by approximately 40
VW AG and Audi AG employees.

82. Afler it began an internal investigation, VW AG was subsequently

able to recover many of the deleted documents.
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EXHIBIT 3

INDEPENDENT COMPLIANCE MONITOR

The duties and authority of the Independent Compliance Monitor (the
“Monitor™), and the obligations of Volkswagen AG, on behalf of itself and its
subsidiaries and affiliates other than Porsche AG and Porsche Cars North America
(for purposes of this Exhibit 3, the “Defendant” or “Company”), with respect to the
Monitor and the United States Department of Justice, Criminal Division, Fraud
Section, the United States Attorney’s Office for the Eastern District of Michigan,
and the United States Department of Justice, Environment and Natural Resources

Division, Environmental Crimes Section (collectively hereafter, “the Offices”), are

as described below, For the avoidance of doubt, the Monitorship described herein
does not extend to Porsche AG or Porsche Cars North America.

1. The Company will retain the Monitor for a period of three years (the
“Term of the Monitorship”), unless the early termination provision of
Paragraph 5(A) of the Plea Agreement (the “Agreement”) is triggered.

Monitor's Mandate

2. The Monitor’s responsibility is to assess, oversee, and monitor the

Company’s compliance with the terms of the Agreement, so as to specifically

address and reduce the risk of any recurrence of the Company’s misconduct, and to

' oversee the Company’s obligations under Section V (Injunctive Relief for VW

Defendants) of the Third Partial Consent Decree in [n re: Volkswagen “Clean Diesel”

i Exh. 3-1
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Marketing, Sales Practices, and Products Liability Litigation, MDL No. 2672 CRB
(JSC) (N.D, Cal.). During the Term of the Monitorship, the Monitor will evaluate,
in the manner set forth below, the Company’s implementation and enforcement of
its compliance and ethics program for the purpose of preventing future criminal
fraud and environmental violations by the Company and its affiliates, including, but
not limited to, violations related to the conduct giving rise to the Third Superseding
Intformation filed in this matter, and will take such reasonable steps as, in his or her
view, may be necessary to fulfill the foregoing mandate (the “Mandate™). This
Mandate shall include an assessment of the Board of Management’s and senior
management’s commitment to, and effective implementation of, the Company’s
corporate compliance and ethics program.

Company's Obligations

3 The Company shall cooperate fully with the Monitor, and the Monitor
shall have the authority to take such reasonable steps as, in his or her view, may be
necessary to be fully informed about the Company’s ethics and compliance program
in accordance with the principles sct forth herein and applicable law, including
applicable environmental, data protection, and labor laws and regulations. To that
end, the Company shall: facilitate the Monitor’s access to the Company’s
documents and resources; not limit such access, except as provided in Paragraphs 5-

6; and provide guidance on applicable local law (such as relevant data protection and
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labor laws). The Company shall provide the Monitor with access to all information,
documents, records, facilities, and employees, as reasonably requested by the
Monitor, that fall within the scope of the Mandate of the Monitor under the
Agreement. The Company shall use its best efforts to provide the Monitor with
access to the Company’s former employees and its third- party vendors, agents, and
consultants.

4. Any disclosure by the Company to the Monitor conceming fraudulent
conduct shall not relieve the Company of any otherwise applicable obligation to
truthfully disclose such matters to the Offices, pursuant to the Agreement.

Withholding Access

5. The parties agree that no attorney-client relationship shall be formed
between the Company and the Monitor. [n the event that the Company seeks to
withhold from the Monitor access to information, documents, records, facilities, or
current or former employees of the Company that may be subject to a claim of
attorney-client privilege or to the attorney work-product doctrine, or where the
Company reasonably believes production would otherwise be inconsistent with
applicable law, the Company shall work cooperatively with the Monitor to resolve
the matter to the satisfaction of the Monitor consistent with applicable law.

6. If the matter cannot be resolved, at the request of the Monitor, the

Company shall promptly provide written notice to the Monitor and the Offices. Such
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notice shall include a general description of the nature of the information, documents,
records, facilities or current or former employees that are being withheld, as well as
the legal basis for withholding access. The Offices may then consider whether to
make a further request for access to such information, documents, records, facilities,
or employees.

Monitor's Coordination with the Company and Review Methodology

7. In carrying out the Mandate, to the extent appropriate under the
circumstances, the Monitor should coordinate with Company personnel, including
in-house counsel, compliance personnel, and internal auditors, on an ongoing basis.
The Monitor may rely on the product of the Company’s processes, such as the results
of studies, reviews, sampling and tesling methodologies, audits, and analyses
conducted by or on behalf of the Company, as well as the Company’s internal
resources (e.g., legal, compliance, and internal audit), which can assist the Monitor
in carrying out the Mandate through increased efficiency and Company- specific
expertise, provided that the Monitor has confidence in the quality of those resources.

8. The Monitor’s reviews should use a risk-based approach, and thus, the
Monitor is not expected to conduct a comprehensive review of all business lines, all
business activities, or all markets. In carrying out the Mandate, the Monitor should
consider, for instance, risks presented by: (a) organizational structure; (b) training

programs or lack thereof; (c)compensation structure; (d)internal auditing
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processes; (e) internal investigation procedures; (f)reporting mechanisms;
(g) corporate culture; and (h) employee incentives and disincentives.

9. In undertaking the reviews to carry out the Mandate, the Monitor shall
formulate conclusions based on, among other things: (a) inspection of relevant
documents, including the Company’s current anti-fraud and environmental policies
and procedures; (b) on-site observation of selected systems and procedures of the
Company at sample sites; (¢) meetings with, and interviews of, relevant current and,
where appropriate, former directors, officers, employees, business partners, agents,
and other persons at mutually convenient times and places; and (d) analyses, studies,
and testing of the Company’s compliance program.

Monitor’s Written Work Plans

10. To carry out the Mandate, during the Term of the Monitorship, the
Monitor shall conduct an initial review and prepare an initial report, followed by at
least two follow-up reviews and reports as described in Paragraphs 16-19 below,
With respect to the initial report, after consultation with the Company and the
Offices, the Monitor shall prepare the first written work plan within sixty
(60) calendar days of being retained, and the Company and the Offices shall provide
comments within thirty (30) calendar days after receipt of the written work plan,
With respect to each follow-up report, after consultation with the Company and the

Offices, the Monitor shall prepare a written work plan at least thirty (30) calendar
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days prior to commencing a review, and the Company and the Offices shall provide
comments within twenty (20) calendar days after receipt of the written work plan.
Any disputes between the Company and the Monitor with respect to any written
work plan shall be decided by the Offices in their sole discretion.

11.  All written work plans shali identify with reasonable specificity the
activities the Monitor plans to undertake in execution of the Mandate, including a
written request for documents. The Monitor’s work plan for the initial review shall
include such steps as are reasonably necessary to conduct an effective initial review
in accordance with the Mandate, including by developing an understanding, to the
extent the Monitor deems appropriate, of the facts and circumstances surrounding
any violations that may have occurred before the date of the Agreement. In
developing such understanding the Monitor is to rely to the extent possible on
available information and documents provided by the Company. It is not intended
that the Monitor will conduct his or her own inquiry into the historical events that
gave rise to the Agreement.

{nitial Review

2. The initial review shall commence no later than one hundred twenty
(120) calendar days from the date of the engagement of the Monitor (unless

otherwise agreed by the Company, the Monitor, and the Offices). The Monitor shall

issue a written report within one hundred fifty (150) calendar days of commencing
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the initial review, setting forth the Monitor's assessment and, if necessary, making
recommendations reasonably designed to improve the etffectiveness of the
Company’s program for ensuring compliance with anti-fraud and environmental
laws. The Monitor should consult with the Company concerning his or her findings
and recommendations on an ongoing basis and should consider the Company’s
comments and input to the extent the Monitor deems appropriate. The Monitor may
also choose to share a draft of his or her reports with the Company prior to finalizing
them. The Monitor’s reports need not recite or describe comprehensively the
Company’s history or compliance policies, procedures and practices, but rather may
focus on those areas with respect to which the Monitor wishes to make
recommendations, if any, for improvement or which the Monitor otherwise
concludes merit particular attention. The Monitor shall provide the report to the
Management Board of the Company and contemporaneously transmit copies to the
Deputy Chief - Securities and Financial Fraud Unit, Fraud Section, Criminal
Division, U.S. Department of Justice, at 1400 New York Avenue N.W., Bond
Building, Washington, D.C. 20005; Chief, White Collar Crime Unit, United States
Attorney’s Office, Eastern District of Michigan, 211 W. Fort Street, Suite 2001,
Detroit, Michigan 48226; and Deputy Chief, Environmental Crimes Section, U.S.
Departiment of Justice, 601 D Street N.W., Washington D.C. 20530. After

consultation with the Company, the Monitor may extend the time period for issuance

Exh. 3-7




2:16-cr-20394-SFC-APP Doc # 68 Filed 03/10/17 Pg 80 of 86 Pg ID 1468

of the initial report for a brief period of time with prior written approval of the
Offices.

3.  Within one hundred fifty (150) calendar days after receiving the
Monitor’s initial report, the Company shall adopt and implement all
recommendations in the report, unless, within sixty (60) calendar days of receiving
the report, the Company notifies in writing the Monitor and the Offices of any
recommendations that the Company considers unduly burdensome, inconsistent
with applicable law or regulation, impractical, excessively expensive, or otherwise
inadvisable. With respect 1o any such recommendation, the Company need not adopt
that recommendation within the one hundred fifty (150) calendar days of receiving
the report but shall propose in writing to the Monitor and the Offices an alternative
policy, procedure or system designed to achieve the same objective or purpose. As
to any recommendation on which the Company and the Monitor do not agree, such
parties shall attempt in good faith to reach an agreement within forty-five
(45) calendar days after the Company serves the written notice.

14.  In the event the Company and the Monitor are unable to agree on an
acceptable alternative proposal, the Company shall promptly consult with the
Offices. The Offices may consider the Monitor’s recommendation and the
Company’s reasons for not adopting the recommendation in determining whether.

the Company has fully complied with its obligations under the Agreement. Pending
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such determination, the Company shall not be required to implement any contested
recommendation(s).

[5. With respect to any recommendation that the Monitor determines
cannot reasonably be implemented within one hundred fifty (150) calendar days
after receiving the report, the Monitor may extend the time period for
implementation with prior written approval of the Offices.

Follow-Up Reviews

16. A follow-up review shall commence no later than one hundred and
eighty (180) calendar days after the issuance of the initial report (unless otherwise
agreed by the Company, the Monitor and the Offices). The Monitor shall issue a
written follow-up report within one hundred twenty (120) calendar days of
commencing the follow-up review, setting forth the Monitor’s assessment and, if
necessary, making recommendations in the same fashion as set forth in Paragraph 12
with respect to the initial review. After consultation with the Company, the Monitor
may extend the time period for i1ssuance of the follow-up report for a brief period of
time with prior written approval of the Offices.

17. Within one hundred twenty (120) calendar days afler receiving the
Monitor’s follow-up report, the Company shall adopt and implement all
recommendations in the report, unless, within thirty (30) calendar days after

receiving the report, the Company notifies in writing the Monitor and the Offices
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concerning any recommendations that the Company considers unduly burdensome,
inconsistent with applicable law or regulation, impractical, excessively expensive,
or otherwise inadvisable. With respect to any such recommendation, the Company
need not adopt that recommendation within the one hundred twenty (120) calendar
days of receiving the report but shall propose in writing to the Monitor and the
Offices an alternative policy, procedure, or system designed to achieve the same
objective or purpose. As to any recommendation on which the Company and the
Monitor do not agree, such parties shall attempt in good faith to reach an agreement
within thirty (30) calendar days after the Company serves the written notice.

18. In the event the Company and the Monitor are unable to agree on an
acceptable alternative proposal, the Company shall promptly consult with the
Offices. The Offices may consider the Monitor’s recommendation and the
Company’s reasons for not adopting the recommendation in determining whether
the Company has fully complied with its obligations under the Agreement, Pending
such determination, the Company shall not be required to implement any contested
recommendation(s),  With respect to any recommendation that the Monitor
determines cannot reasonably be implemented within one hundred twenty (120)
calendar days after receiving the report, the Monitor may extend the time period for

implementation with prior written approval of the Offices.
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19.  The Monitor shall undertake a second follow-up review not later than
one hundred fifty (150) calendar days after the issuance of the first follow-up report.
The Monitor shall issue a second follow-up report within one hundred and twenty
(120) days of commencing the review, and recommendations shall follow the same
procedures described in Paragraphs 16-18. No later than sixty (60) days before the
end of the Term, the Monitor shall submit to the Offices a final written report
(**Certification Report”), setting forth an overview of the Company’s remediation
efforts to date, including the implementation status of the Monitor’s
recommendations, and an assessment of the sustainability of the Company’s
remediation efforts. No later than thirty (30) days before the end of the Term, the
Monitor shall certify whether the Company’s compliance program, including its
policies and procedures, is reasonably designed and implemented to prevent and
detect violations of the anti-fraud and environmental laws.

Monitor's Discovery of Potential or Actual Misconduct

20.  (a) Except as set forth below in sub-paragraphs (b), (c) and (d), should

the Monitor discover during the course of his or her engagement that:
- any defeat device has been designed, installed, or implemented in any
vehicle of any kind manufactured by the Company, and is in use after
the date of this Agreement, whether such design, installation or

implementation has been accomplished by the Company alone or in
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concert with any other person or entity contracting with or working with
the Company; or
. the Company has made any materially false statement to any

governmental entity, department, agency, or component within the

United States, in connection with the certification, sale, offer for sale,

importation or introduction of any vehicle or vehicle type
(collectively, “Potential Misconduct™), the Monitor shall immediately report the
Potential Misconduct to the Company’s General Counsel, Chief Compliance Officer,
and/or Audit Committee for further action, unless the Potential Misconduct was
already so disclosed. The Monitor also may report Potential Misconduct to the
Offices at any time, and shall report Potential Misconduct to the Offices when they
request the information.

(b) In some instances, the Monitor should immediately report
Potential Misconduct directly to the Offices and not to the Company. The presence
of any of the following factors militates in favor of reporting Potential Misconduct
directly to the Offices and not to the Company, namely, where the Potential
Misconduct: (1) poses a risk to public health or safety or the environment;
(2) involves senior management of the Company; (3) involves obstruction of justice;

or (4) otherwise poses a substantial risk of harm,
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(¢) If the Monitor believes that any Potential Misconduct actually
occurred or may constitute a criminal or regulatory viotation of U.S. law (“Actual
Misconduct™), the Monitor shall immediately report the Actual Misconduct to the
Offices. When the Monitor discovers Actual Misconduct, the Monitor shall disclose
the Actual Misconduct solely to the Offices, and, in such cases, disclosure of the
Actual Misconduct to the General Counsel, Chief Compliance Officer, and/or the
Audit Committee of the Company should occur as the Offices and the Monitor deem
appropriate under the circumstances.

(d) The Monitor shall address in his or her reports the
appropriateness of the Company’s response to disciosed Potential Misconduct or
Actual Misconduct, whether previously disclosed to the Offices or not. Further, if
the Company or any entity or person working directly or indirectly for or on behalf
of the Company withholds information necessary for the performance of the
Monitor’s responsibilities and the Monitor believes that such withholding is without
just cause, the Monitor shall also immediately disclose that fact to the Offices and
address the Company’s failure to disclose the necessary information in his or her
reports.

(e)  Neither the Company nor anyone acting on its behalf shall take
any action to retaliate against the Monitor for any such disclosures or for any other

reason,
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Meetings During Pendency of Monitorship

21.  The Monitor shall meet with the Offices within thirty (30) calendar
days after providing each report to the Offices to discuss the report, to be followed
by a meeting between the Offices, the Monitor, and the Company.

22. At least annually, and more frequently if appropriate, representatives
from the Company and the Offices will meet together to discuss the Monitorship and
any suggestions, comments, or improvements the Company may wish to discuss
with or propose to the Offices, including with respect to the scope or costs of the
Monitorship.

Comtemplated Confidentiality of Monitor's Reports

23.  The reports will likely include proprietary, financial, confidential, and
competitive business information. Moreover, public disclosure of the reports could
discourage cooperation, or impede pending or potential government investigations
and thus undermine the objectives of the Monitorship. For these reasons, among
others, the reports and the contents thereof are intended to remain and shall remain
non-public, except as otherwise agreed to by the parties in writing, or except to the
extent that the Offices determine in their sole discretion that disclosure would be in
furtherance of the Offices’ discharge of their duties and responsibilities or is

otherwise required by law.
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